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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
CESAR ANTONIO SEPULVEDA,
Defendant-Appellant.

NO. 44153
Ada County Case No.
CR-2014-1189

RESPONDENT'S BRIEF

Issue
Has Sepulveda failed to establish that the district court abused its discretion by
revoking his probation?

Sepulveda Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Sepulveda was convicted of felony intimidating a witness and the district court
imposed a unified sentence of five years, with three years fixed, and retained
jurisdiction. (R., p.18.) Following the period of retained jurisdiction, the district court
suspended Sepulveda’s sentence and placed him on supervised probation for five
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years. (R., pp.18-24.) Sepulveda subsequently violated his probation by absconding
supervision and the district court revoked his probation and ordered the underlying
sentence executed. (R., pp.48-50, 60, 62-65.) Sepulveda filed a notice of appeal timely
from the district court’s order revoking probation. (R., pp.66-68.)
Sepulveda asserts that the district court abused its discretion by revoking his
probation in light of his “new potential [mental health] diagnoses,” acceptance of
responsibility and purported remorse for absconding, and because he “had a job lined up
if released.” (Appellant’s brief, pp.4-5.) Sepulveda has failed to establish an abuse of
discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation lies within the sound discretion of the district court.
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
At the disposition hearing for Sepulveda’s probation violation, the state addressed
Sepulveda’s refusal to abide by the conditions of community supervision and institutional
rules, absconding behavior and the resulting lengthy period of time he was
unsupervised, his high risk to reoffend, and the recommendations for imprisonment from
both the presentence investigator and Sepulveda’s probation officer. (4/29/16 Tr., p.12,
L.2 – p.17, L.14 (Appendix A).) The district court subsequently articulated the correct
legal standards applicable to its decision and also set forth its reasons for revoking
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Sepulveda’s probation and ordering the underlying sentence executed. (4/29/16 Tr.,
p.22, L.9 – p.24, L.21; p.26, Ls.4-18 (Appendix B).) The state submits that Sepulveda
has failed to establish an abuse of discretion, for reasons more fully set forth in the
attached excerpts of the disposition hearing transcript, which the state adopts as its
argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking Sepulveda’s probation and ordering his underlying sentence executed.

DATED this 9th day of March, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 9th day of March, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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it with the court.
1HE COURT: All right. Anything else you
would like to tell me about this, your
dissatisfaction with your counsel, Mr. Sepulveda?
nm DEFENDANT: No. I already explained
everything.
1HE COURT: That's fine. That's fine. And
I understand what you're saying. And as I
mentioned before, you're entitled certainly to an
attorney who will represent you competently. That
doesn't equate to counsel ofyour choice. You
have the public defender. Some lack of confidence
you may have in her as a result of this
disagreement or feeling like you were wrongly told
you were repeating yourself is not in my mind
grounds for substitution ofa different attorney.
Certainly Ms. Comstock appears in my
court all the time. She is a capable and
competent attorney. She has indicated to me she
is aware of the position you wish to present, and
she is prepared and ready to present it here
today.
I don't think that there is good cause
to discharge Ms. Comstock today and replace her
with some different public defender. It seems to
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me that you are going to get exactly what you're
entitled to, which is a competent attorney, and
that there is no reason not to proceed today.
You have something else to say,
Mr. Sepulveda?
THE DEFENDANT: Well, I wtderstand what
you're saying. Can we proceed today? [just want
to get this going and get back with my family.
THB COURT: That's fine. We can proceed
today. It's ttuc that the mental health screening
that is a typical part of the presentence
investigation doesn't appear to be part of the
presentence investigation materials. Your counsel
has expressed she has reasons for preferring that
that be available before going to disposition.
I personally don't feel that it's
likely to be a terribly significant f.actor in the
sentencing decision. so I'm comfortable myself
going forward without it. I don't know what the
explanation is for why it is not part of the
presentence investigation materials at this point.
But if you've had a conversation about
it. She has advised you to seek a continuance to
try to obtain it first. You disagreed, and you
want to go forward without it I don't have a
Page 12

Page 11
1

2
3
4

5
6

7
8
9

10

11
12
13
14
15
16
17
18
19

20
21
22
23
24

25

problem with that.
THE DEFENDANT: Thank you, Your Honor. I
appreciate it.
THE COURT: All right. So then at this
point, the parties have had an opportunity to
review the presentence investigation. Is that
right?
MS. FAULKNER: Yes.
MS. COMSTOCK: Yes, Your Honor.
THE COURT: You've read it, Mr. Sepulveda?
THE DEFENDANT: Yes, I did.
THE COURT: And does either party contend
there are any deficiencies or errors in the
presentence investigation that you would like to
make me aware ofl
MS. FAULKNER: Not from the state,
Your Honor.
MS. COMSTOCK: Your Honor, just the lack of
a mental health review is the only thing I want to
note for the record.
THE COURT: That's fine. That's fine.
Okay. And any evidence or just
argument?
MS. FAULKNER: Argument only, Your Honor.
MS. COMSTOCK: Just argument.
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nm COURT:

Go ahead, Ms. Faulkner.
MS.FAULKNER: Thankyou.
And, Your Honor,just for purposes of
the record, I did review my notes from the
original sentencing in this matter as well as the
PSI. It appears as though there was no mental
health diagnosis offered in the previous PSI. So
I don't know if that provides any sort ofwann
blanket to the court or counsel. That's certainly
not something that existed last time we were here.
Your Honor, in this case, the state is
asking the court to impose the underlying
sentence. Mr. Sepulveda admits that he absconded
from supervision. l believe when he elocuted to
this back in March, he indicated once he made the
decision to abscond. he wasn't going to do
anything else, and I believe those were his words.
Additionally, Your Honor, it's alleged
in that PV, though he did not admit these
allegations. That he was removed from the Rising
Sun Sober Living facility because he was using
metharnphetamine. That concern was conveyed to his
probation officer, and shortly thereafter he did
in fact abscond. Further, he has failed to pay
any sort of fine, cost, restitution, or anything
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!?age 13

I

else related to this case.
The defendant was sentenced back in
April of2015 after he completed an okay rider.
He was released from his ICB hold in May of 2015,
and to his credit he checked in with his P.O. when
he came back to Boise. HoWC!ver, within the next
month, he just simply stopp~ being on probation.
Mr. Sepulveda made the decision he was not going
to adhere to any of this court'~ orders or check
in with his P.O.
1
There are a number ofboncems with
this. First of all and l think fdremost in the
state's mind is the fact that he;has a no-contact
order with four minor children. While the state
has no infonnation that ho violated that order
although in the seven months that he was
absconding, the state does have grave concerns for
their safety and their continued stability in the
housing that they currently have.
The state filed its probation
violation. The defendant aga(n wasn't anested
for seven months. In that sev~n months, really
the only clues that we have ~ to what he was
doing come from the way in 'fhich he was arrested.
He was arrested after he had been involved in a
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very serious altercation where he received some
fairly serious injuries. When he was arrested, he
was actually in possession of a controlled
4 substance and was charged with a misdemeanor
5 resulting from that.
6
The other infonnation we have is how he
7 has been behaving since he has been in custody. I
B would note that while he has been in the Ada
9 County Jail, he has had a number of behavioral
10 issues which seemed to harken back to the time we
11 had when this case was pending with the original
12 criminal charges.
13
The defendant appears to engage in
14 fairly manipulative behavior. He is repeatedly
15 asked to not barter his diabetic food. Though the
u fact that he is demanding a diabetic diet seems to
17 be somewhat disingenuous given the fact that he is
18 frequently seen sneaking a snack of other sorts
19 that certainly are not compatible with that
20 particular diet
21
The manipulative behavior gets a little
22 bit more concerning in March whore he is asking to
23 be moved out of a particular housing unit, and in
24 order to effectuate that, Mr. Sepulveda complains
25 that he is having some sort of physical health
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issue when he is asking to go to the medical wing.
He is questioned about what ~is symptoms are, and
at that point they decide it is nothing
life-threatening, and so he hrui to kite in order
to get seen by medical.
:
Shortly thereafter he ld.ok.s around. as
he is on the video, for where the deputies are,
and once he sees them lookill8, he falls to the
floor.
The jail deputies belieye that this was
fairly dramatic behavior in ti$ he broke his own
fall with his anns, which seemed the indicate that
it was not something he in facit was suffering from
some sort of medical conditiort, but instead trying
to stage some sort ofa medical.incident for
himself.
!
And then in April, the jail staff
received infonnation that Mr,!Sepulveda was
harassing another inmate, both threatening
physical harm as well as making some fairly vulgar
threats that I am certain the cburt reviewed in
the records and I don't need tq make part of the
record today.
'
Your Honor, the defeni:lant was
uncooperative with the prese tence investigation
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that this court ordered The presentence
investigation, while certainly it looks to hold
folks accountable for the things that they do,
additionally it can provide mitigating infonnation
for the defendant. However, he failed to avail
himself of that particular tool.
Today in court he just made a statement
that he wanted to get back to his family.
However, I would highlight to the court that in
that presentence investigation when asked about
his children, he simply says his children are
irrelevant
And so, Your Honor, the state believes
he is somewhat disingenuous again in attempting to
manipulate the court with reference to his
children. This is not a man that ever has
particulately acted in a way that is consistent
with someone that actually cares about the
children that he has helped put on this planet.
The level of service inventory
indicates that he is at high risk to ~offend.
That remains consistent since his last presentence
investigation. And I would note that he has no
protective factors, not one. Everything is either
high risk or moderate risk with regard to the
4 (Page s 13 t o 1 6)
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Jevel of service inventory.
His P.O. recommends imposition. The
presentencc investigator recommends imposition,
specifically noting that he was hostile and
uncooperative during the interview, that he tried
to blame jail staff for his incomplete survey or excuse me, his incomplete fonn. And they
indicate the defendant is not a viable candidate
for community supervision.
Your Honor, in this case Mr. Sepulveda
has not earned any other resolution other than
imposition of the sentence which he was made well
aware of when he completed his rider, and the
state would ask the court to impose it.
THE COURT: Thank you, Ms. Faulkner.
Ms. Comstock, your argument?
MS. COMSTOCK: Your Honor, I apologize.
There was one small typo on page 9 of the PSI. It
references, it's in the third paragraph, second
line, third sentence says "On lune IS, 2016."
Obviously, we haven't gotten there yet. That
should read June IS, 2015.
THE COURT: Right you are. Thank you.
MS. COMSTOCK: As I mentioned earlier, the
concern about not having the mental health review,
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what drew my attention to that concern, obviously
we don't have it, but the GAIN Assessment did have
a couple of rule-out diagnoses for Mr. Sepulveda.
First diagnoses was substance abuse not otherwise
specified, which is what it is. But the rule-out
diagnosis was for a mood disorder, not otherwise
specified, and for generalized anxiety disorder.
That was really where my concern was with the
mental health review.
There were no other disorders reported
on the other axes. They were recommending the
level one outpatient treatment, but I was curious
to see the mental health review to see if they
detennined that he had a serious mental illlleis
and required medication or treatment, because
certainly that is something that could help him
succeed ifhe were allowed to be in the community
on probation.
He reports that once he had that
positive UA at Rising Sun, he knew he was getting
kicked out. He denies it was due to
methamphetamine. He said he was taking cold
medicine, and that's what caused it to be
positive. And this is something that does occur
on occasion especially with these tests.
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But once that occurred, he got the call
from his P.O. to go in and see him, and knew that
he was going to get arrc.sted and ran. He was
scared. He didn't want to get locked up and be
away from - when he says his family, he means
like his extended family. He can't have contact
with his children, his family in the community.
And that's why he ran.
He was working at the car detailing
shop in June of last year, which was verified in
the PSI. He reports that he does have a job lined
up if he is allowed to go out in the community.
And that is B&B -· BB's Painting. He
indicates that Ben is his supervisor, and he
believes that when he is out of custody, he'll
have a job with them because Ben indicated as
much.
As for the PSI and his cooperation,
what he tells me is that when the PSI came to see
him - and I should say this. A few days before
the PSI came to see Mr. Sepulveda, he contacted me
and asked me to send him a new PSI packet, and I
contacted the court and got the packet and sent it
out to him.
Unfortunately, the PSI got to him
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before the packet got there, but apparently his
packet got lost as he got rehoused in the jail.
And that's what he is trying to explain to the PSI
rider. She refers to him blaming the jail for
losing his paperwork, but when they moved him, it
didn't get moved with him and it got lost.
And so he wasn't trying to be - not be
cooperative. It was just, he didn't have the
paperwork ready. And that can be frustrating, and
I could see how he would be frustrating meeting
with her and not having that And certainly
inunediately after he met with her, he called and
said, "She is mad at me because I didn't have my
paperwork," but we did everything we could to get
him other paperwork or get him the paperwork to
cooperative. And so he wanted the court to be
aware of that as well.
You know, I go back to the - not
having the mental health assessment primarily
because I do see some mental health issues here in
the GAIN Assessment that could be playing out in
his ability to make decisions like absconding
instead of showing up at his P.0.'s or how he is
communicating with people at the jail.
He reports that a number of these
5 (Pages 17 to 20)
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incidents at the jail were simply :
misunderstandings. When he feil to the floor, he
was taken to jail medical and giv,en two bags of it
sounds like /
1l{E DEFENDANT: Saline; saline.
MS. COMSTOCK: Yeah, hfdrating fluids. When
he did go to the jail early on, he ~ severely
beaten. And you could see on tfie front of the PSI
his injuries from beaten by som~ other people.
And so I think ho Is expoi;tenclng some
symptoms as a result of that beating as well.
Hard to say what the source of itl is.
But the long and short of it is, Cesar
is asking you today to consider placing him on
probation. He has no doubt that/he can succeed.
He has got a job to be able to rru(ke money to pay
for housing, and he believes that! he has learned
his lesson during this period oftlme he has been
incarcerated at the jail.
i
1llE COURT: All right Tttank you,
Ms. Comstock.
·
Mr. Sepulveda, would you like to make a
statement?
!
1llE DEFENDANT: Yes. 1
TI-IE COURT: All right Go ahead.
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THE DEFENDANT: I just want to apologiz.e to
the court, and I understand how severe this no

communication with my probation is.
I was scared at the time due to my ICE
and family that I do have and deportation and all
that. And so that's why I did the absconding. I
admit to that, and I just want to send apologies
to everybody.
THE COURT: Thank you, Mr. Sepulveda. I
appreciate your comments.
Ofcourse, I have reviewed read all the
presentencc investigation materials, and rve
presided over this case more or less since its
outset as I was the trial judge and the judge who
sent you on a rider, the judge who put you on
probation at the conclusion of the rider.
There are a few ways that can
communicate that a person isn't a good candidate
for probation any more clearly than absconding.
You don't report to your P.O. You run. You're
not - you're on probation, but you're not being
supervised. You're not making yourself available
for supervision for many months starting just
shortly after being pieced onto probation after
your rider.
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You're released on yoUf rider. You're
detained by ICE. You get rel~ed and check in
with your P.O. here which~. of course, good and
have the chance to be a good $tart, but then
you're gone not long after that. And you're gone
until you're arrested months abd months later in
connection with the probation! violation here.
The records indicate that you were
using methamphetarnine, we~ kicked out of the
Rising Sun for that reason. 'J1tere are quite a
number of reports from the A~ County Jail
involving your behavior in th~ Ada County Jail
since your arrest on these a:tle·ed probation
violations back in late Feb
.
These reports indicate roblematic
conduct on your part, includifig the incidents that
Ms. Faulkner related here today; the fall, the
observers in jail believed to hjlve been faked and
attempted to manipulate an ~tcome you wanted to
obtain.
i
These are I think furth~r indication
that you're not at all likely to abide by the
conditions of probation and dp what is expected of
you and what is necessary f~fou frankly to not
pose a risk to the community (ce you are released
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in the community.
There's just nothing that during this
period of probation that I could look at or
nothing during the course of this case as a whole
that I could harken back to Mr. Sepulveda that
would give me the confidence that you arc going to
abide by the conditions of probation in a real and
genuine way.
lfI were to place you back onto
probation, it seems to me that your behavior
during this stint on probation is just - further
demonstrates that you do pose a risk to the
community, and that the only option that really
makes any sense for me here today is to revoke
your probation and order your underlying sentence
into execution.
I can see you're raising your hand, and
you have something you would like to say. You can
go ahead and make some brief comment if you would
like, but 1think It's rather safe to say that
I've made up my mind. But go ahead.
TI-IE DEFENDANT: Okay. I would rather just,
you already made up your mind. 1can't change it.
I mean, !just wanted to say that when I fell, I
looked at the deputies for help because I had
6 (Pages 21 to 24 )
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called him, and you can see on the Vicon. I
caJled him to me, and I told, tll am feeling
nauseated, rm feeling a headache in my head, I
need help. Please caJI medical. ti
He says, t1J can't help you. ti He says,
''The only way I help you is if you get hurt or if
you happen to fall and we can get medical. ti
I said, "rm feeling dazy. I won't be
able to make it over to my cell."
Well, as soon as I got up, I felt a
rush and just like fogged out. And I looked for
help, and that's when [ fell. That's the day that
I went to the medical and I got saline put in my
system because I was sick. I had a really bad
cold, eyes were hurting, nose was hurting, my
throat was sore.
And then all the other stuff like the
write-ups with me looking at the girls. I was not
looking at the girls. I was the last one. I had
broken ribs and two broken backs. [ was the last
one to get up. I never heard the deputy say, ''Do
not look at the girls while we're walking down the
aisle."
So, ofcourse, me being the last one,
she picked me out and told me to come up to her.
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And I accepted responsibility. I went back to the
housing. That same night I get transported over
toMCU.
THE COURT: Okay. Well, I understand your
explanations. And I mentioned the jail incidences
as part of the rationale for the way I see the
case. Of course, it is not all of the rationale,
and frankly it may be that some of it is
explainable, and your review of some of it may
well be reasonable or correct But there are a
number of incidences, and the notion that you
don't bear responsibility really for much or any
ofit is a little bit hard to believe.
But in any event, the jail episodes
are, as I said, simply part of the amly of facts
and events that support I think the decision rve
made today, and is certainly the be-all and
end-all in any event.
So, Mr. Sepulveda, on your admission
that you violated the terms of your probation, I
fwd that you did violate it. rm going to revoke
your probation. rll sentence you to the custody
of the Idaho State Board ofCorrection under the
unified sentence law of the State of Idaho for an
aggregate term offlve years, specifying a minimum
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period of confinement of two years, and a
subsequent indeterminate period of confinement of
three years. You'll be remanded to the custody of
the sheriff of this county to be delivered to the
proper agent of the State Board ofCon-ection in
execution of this sentence.
Now, in tentlS of I suppose the bright
side for you, you have served out the large share
of the fixed portion of this sentence at this
point already. By my count you have spent 497
days in custody so far in the course of this case.
You'll have creelit for that time served
toward the underlying sentence that I have ordered
into execution today.
So it will be up to you, once you are
back in the custody of the Idaho Department of
Correction, to demonstrate to them that you're a
suitable risk to be placed back out into the
community on parole once you become parole
eligible a few months down the road.
Okay. Mr. Sepulveda, you have the
right to appeal, and if you cannot afford an
attorney, you can request to have one appointed at
public expense. Any appeal must be filed within
42 days. ColDlSel will need to return presentence

eage 28
1
2
3
4

5

materials to be sealed.
Anything else, counsel?
Good luck.
THE DEFENDANT: Thank you.
(Proceedings concluded 2:33 p.m.)
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